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What does a litigator need?
     1. Access to the facts/discovery

     2. Disinterested Tribunal/meaningful judicial oversight 


Comparative perspective/the spectrum of due process protection/substantive review: 


-civil/criminal litigation: most complete protection 


-administrative: not much but enough/limited substantive review


    (Aside: new battle for final decision making authority between TSBME and ALJs)

-Credentialing: almost no process, due or otherwise, almost unreviewable

              Limited discovery/privilege; almost no judicial remedies

Immunity under federal and state law:  

Misnomer: immunity statutes don’t create a private right of action

Theoretical claims:


-wrong decision: not actionable: Stephan v Baylor 20 S.W.3d 880 (Ct App Dallas 2000); open question; Roe v. Wallis Regional Hospital 21 S.W.3d 647 (Ct App Waco 2000) 

-defamation/reporting to Data Bank: only if information is not accurate.

Extremely limited private right of action in credentialing:


State law:


-violation of medical staff by laws in credentialing  process

     Stehpan, not actionable;  Roe, might be actionable; East Texas Medical Center v.               Anderson 991 S.W.2d 55 (Ct App. Tyler 1998), dicta recognizing contractual due               process rights


Federal Law:


1. Discrimination: (mostly for applicants, not existing staff members)


2.  Antitrust:

   Not viable in big city; Ginzburg v Memorial 993 F. Supp 998 (SD Tex. 1997 ) may be     available in smaller setting with limited medical personnel but probably not if     administrative decision based on exclusive contract with group; too expensive to be a     viable remedy for average practitioner with a credentialing problem.

Conclusion: limited process and judicial review based on policy determination that  protecting the public through unfettered peer review is more important than meaningful due process for physicians.   

